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UW. S. District Court. 
[Southern District of New-York.] 


Before the Honorable ANDREW J. JUDSON, District Judge. 


In toe Marrer or Henry Lone, cLAIMED AS A FUGITIVE FROM SERVICE. 


CONSTITUTIONALITY OF THE ACT OF 18TH sepTEMdER, 1850. 


The Act of 18th September, 1850, is constitutional, valid, and binding. —Evidence. 
Examination of evidence as to identity of fugitive. 


Tue material facts and circumstances of this case sufficiently appear 
in the opinion of the court. 


J. L. White, and John Jay, for Long. 
Geo. Wood, N. M. Western, and U. S. Dist. Attorney, for claimant. 


Jupson, J.—This proceeding has been brought into court in pursu- 
ance of the act of Congress of February 12, 1793, and an amendment 
of Sept. 18,1850. J.S. Smith, the claimant, is a resident of Virginia, 
and claims the restoration of Henry as a fugitive from his service. 
To reclaim to that service he has, under a valid power of attorney, 
caused the arrest of Henry by his authorized agent and attorney. 

An affidavit having been filed in court, a warrant issued, and the 
arrest made, Henry is now in custody of the Marshal of this district, 
awaiting the determination of this matter. No questions have been 
raised in regard to the form or validity of the papers in the case. 

The claimant has produced his evidence in support of that claim, 
and the alleged fugitive, by his counsel, has produced such evidence 
7 counsel deemed proper, all of whigh has been heard and consi- 

ered. 

Counsel, learned in the law, have discussed with great ability the 
questions involved in the case. 

And now it devolves on the court to decide these questions accord- 
ing to law and evidence. However important a cause may be to thr 
public or an individual, no other rule can ever be adopted in the a¢ 
ministration of justice. 
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If evidence is to be weighed, that must be done in even scales. If 
the law is to be interpreted, there must be no departure from the long 
established rules belonging to the code of the civilized world. 

Before stating the question now to be determined, it may be proper 
to remark that, in the argument of the case, the learned counsel for 
the defence, who last addressed the court, did, with great frankness 
and candor, admit that the law of Congress of Sept. 18, 1850, by vir- 
tue of which this case is now proceeding in the Circuit Court of the 
United States, is in no manner inconsistent with the provisions of the 
constitution. 

Or in other words, so far as this court and this cause are concerned, 
this law is constitutional, valid and binding. 

To this admission it may well be added that every Judge of every 
court in the United States, having taken upon himself the oath to 
support the constitution, can by no possibility fail in the performance 
of that duty whenever a case falling within the law, supported by 
competent proof, is brought before him. To do otherwise would be 
a violation of known duty and a prostration of all laws, never to be 
required of any judge by a single individual of that community in 
which he may be called to act. 

These considerations and this admission, supersede all necessity of 
discussing, either the constitutionality of the law or its power over 
this court. 

What remains then to be done in the present case? It is simply to 
inquire : ; 

Ist. Does Henry Long by the laws of Virginia owe service and la- 
bor to Joha T. Smith, the claimant? and 

2d. Is Henry Long a fugitive from that service within the meaning 
and intent of the second section of the [Vth article of the constitution 
of the United States, and within the meaning of the act of Congress 
above mentioned. 

These questions of fact comprehend all that the court has to deter- 
mine. 

The case is therefore brought down to a very narrow point, the 
common sense construction and weight of evidence may be alluded 
to as furnishing a guide for the mind. 

The means of knowledge, the integrity and standing of witnesses, 
the probability of the story related, the liability to mistake as to time, 
facts or circumstances connected with the case, these are all tobe 
taken into the account in giving effect to the terminating of the case. 
To return to the first question, Does the person arrested, according to 
the laws of Virginia, owe service and labor to the claimant ? 

By the laws of Virginia slavery is tolerated. The, constitution of 
the United States yields its, sanction to that law, and since the orga- 
nization of the government, the Supreme Court of the United States 
in its numerous decisions, have upheld the right ; therefore, no subor- 
dinate tribunals can now call it in question. In point of fact, then, 
how stands the case and the proof in regard to the person claimed ? 

Dr. Wade, a citizen of Virginia, an intelligent witness, speaks of 
his own knowledge to this court, bearing testimony that Henry was 
born in his own immediate neighborhood, in the town of Christian- 














THE NEW-YORK LEGAL OBSERVER. 75 





U. S. District Court—Smith v. Long. 





burgh, Virginia ; that his mother was a slave, owned by Mr. An- 
derson; that they were brought up together as boys and men; 
that he has always known him, and seen him in service as a slave ; 
that this claimant married the daughter of Mr. Anderson ; that after 
the death of Mr. Anderson, the mother and son passed into the hands 
of this claimant; and this witness adds, that he has now met Henry 
in New-York, and in conversation with him, and in seeing him here 
in court, he knows him to be the same person, and positively swears 
to his identity as he would to his own brother. 

Dr. Wm. Parker, another citizen of Virginia, testifies that hereto- 
fore he has been in the habit of visiting John T. Smith, his brother- 
in-law, in Russell county, Virginia, and saw there in service as a 
slave, the person here arrested—that at the instance and request of 
Smith, and as his agent, this witness had the letting of Henry in Rich- 
mond, Va., to the -house of Haskins & Libby, as the slave of this 
claimant, and collected the wages, transmitting the same to his bro- 
ther-in-law, Smith ; that while so in service in Richmond, Henry was 
sick more than once; that he was his physician, attending him while 
sick, and set up with him through the night ; that at the request of 
Henry, he wrote to Henry’s wife and master in Russell county. 

Two witnesses, masters of vessels sailing between the ports of 
New-York and Richmond, have also testified that they have frequent- 
ly seen this man at work in the store of Haskins & Libby during the 
time stated by Dr. Parker ; that since that time they have seen him 
in this city, and seeing him here in court, identify him as the same in- 
dividual. 

The second question is—Has Henry Long escaped from the service 
of John T. Smith? ; 

Dr. Parker testified that in Dec., 1848, Henry left Richmond ; that 
he advertised him; that with diligent inquiry he could not be found 
there; and that since that time he has been found in New-York. 

On the part of the claimant it is insisted that this evidence should 
be deemed satisfactory proof, competent in law. 

On the other hand, the counsel for defence have introduced four 
witnesses, who testify that they saw Henry in the city of New-York 
in November and December, 1847, January 24, 1848, and from that’ 
time down to the present. ' 

It is claimed on the part of the defence, that the alleged fugitive 
was not in Richmond at the time sworn to by Dr. Parker and the two 
ship masters. 

There is no necessary contradiction between the witnesses thus in- 
troduced. They only differ as to time. There is no doubt that these 
four witnesses have seen Henry Long in N. York, but as to the pre- 
cise time they may be mistaken, and have ‘substituted the year 1848 
for 1849. For instance, the paper which bears date January 24, 
1848, was undoubtedly written in 1849, for the witness declares that 
her father-in-law sailed for California ina particular ship which sail- 
ed in January, 1848, as she swears ; when, in point of fact, the ship 
sailed in January, 1849. . 

Then as to the testimony of John Butler. He test’ fies that he saw 
Henry frequently—that Henry was a constant driver of a carriage 
from a particular street named by him, and that he often met him at 
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a blacksmith’s shop in Centre-street. One of these witnesses testifies 
that Henry was a waiter at an hotel in New-York. Another one that 
he saw Henry with his waiter’s garb and dresson board the Vander- 
bilt, all in the year 1848. 

If these things actually occurred in 1848, it would be an easy mat- 
ter for Henry to inform his counsel where lived the owner of this 
coach he drove so long; whose was the hotel in which he waited, 
and who was the captain of the Vanderbilt in 1848, for whom he 
served ; they would all have been here. 

This omission goes far to show that there may have been a mistake 
as to the precise time when Henry was first seen in New- York—-and 
an honest mistake too. 

There is another remarkable omission which characterizes the de- 
fence. 

Are there two Henry Longs? I have heard of no such pretence, 
and if there be but one Henry Long, the question naturally presents 
itself here—Is this man now present the Henry Long of Virginia, or 
is he Henry Long of New-York? And if this latter, why are not his 
parents, his brothers, his sisters, his neighbors, his boyhood acquaint- 
ances, here to indentify him, instead of John Butler? They would 
all rush to the court room and tell us that this man is the Henry 
Long of New-York, and a free man. This aspect of the case is one 
of singular importance. 

These considerations lead the court to the inevitable conclusion 
that there is no real contradiction arising out of the evidence of the 
case, and that the two great questions of fact involved in the contro- 
versy, are maintained upon satisfactory proofs competent in law. 

The consequence is, that a certificate in conformity to the act of 
Congress be now issued by the clerk of this court, for the surrender 
of Henry Long, as a fugitive from service and labor. 


— SSS 





oan ee ee ee 


After the case had been disposed of, Judge Jupson remarked that 
his official duties in this district would now cease. He turned to 
Judge Betts, congratulating him on his restoration to health, and 
handed him the papers. Judge Berrs then resumed the bench, paid 
a handsome tribute to Judge J., whom he stated had been here three 
months and dispatched a great deal of business. 

After the retirement of Judge Judson, Mr. J. Prescott Hall, the U. 
S. District Attorney, rose and addressed the court, expressing the high 
sense of respect entertained by the bar for the manner in which Judge 
J. has performed his official duties, and also congratulating Judge 
B. on his restoration to health. 





Resignation and Appointment of District Clerk.--Judge Betts then 
announced that J. W. Metcalf, clerk of the District Court, having re- 
signed the duties of his office, George W. Morton, Esq., who has so 
long and ably performed the duties of deputy clerk, be appointed in 
his stead, and Mr. M. was accordingly sworn in. Mr. Joseph Bridg- 
ham, long and favorably known as assistant clerk, was afterwards 
appointed by Mr. Morton, deputy clerk of the court. 
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WN. D. Supreme Conrt. 
(City of New-York.) 
[Special Term.] 

Before the Honorable JOHN W. EDMONDS. 
Do.tuner AND Potter v. Gipson. 


PLEADING UNDER THE NEW: CODE. 


‘The rule of pleading is, that it is not all the circumstances which go to make up a party’s 
case, and which, if proved, would establish it, which must be pleaded, but only the legal 


effect of those facts, 
As, ona sale of goods to an agent of the defendant, it is proper to aver a sale directly to the 
defendant, and an averment of a sale to the agent is improper, and will be stricken out on 


motion. 
The object of pleading is not to obtain from the opposite party an admission of facts averred 
in the pleading, but to form a single and material issue, which the parties refer to the court 


or jury to try. 


Tus was an application to strike out certain objectionable averments 
in a complaint. The action was for goods sold and delivered, and 
the complaint averred that the plaintiffs sold certain goods to one 
Maitland as the agent of the defendant, and that the goods after- 
wards came into the possession of the defendant. 

The motion was to strike out of the complaint such parts as aver- 
red the sale to the agents. 


Ellis, Burrill, and Davison, for plaintiffs. 
E. W. Stoughton, for defendant. 


Epmonps, J.—Among the many questions of doubt and difficulty 
which have arisen under the Code—and those have been very nume- 
rous, which flow from the imperfect and inartificial use of the lan- 
guage in which it is expressed—there has been none which has given 
rise to as much diversity of opinion as that in regard to pleading. 
The Code begins by professing to abolish “all forms of pleading 
heretofore existing.” Sec. 140. The first question that occurs is, 
what does this mean—“ abolishing the forms of pleading?” Not, 
surely, that the words heretofore used in any given form of a count 
or a plea, are stricken out of the English language and abolished, for 
that was scarcely in the power of the legislature—not that the com- 
bination of those words in the same form and sentences should never 
again be made by any one, for that was scarcely less attainable ; but 
simply, as far as I can understand it, that parties to a suit should not 
be obliged to use those forms, for they are nowhere prohibited from 
using them. And as, before the Code, no party was obliged to use 
the forms then existing, it would seem to follow that the abolition of 
the forms, in reality, amounted to nothing. The Code, however, did 
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not carry the abolition as far, even, as at first blush it seemed to, for 
it abolished the forms only so far as they might be inconsistent with 
that act, and modified them as prescribed by the act. The principles 
of pleading are left untouched, and, except as to form, naught else is 
done than to modify, also, the rules by which the sufficiency of plead- 
ing is to be determined. In all questions, then, as to pleading, we 
must bear in mind that the principles of pleading are untouched, and 
that the forms are affected only where they are inconsistent with 
some positive enactment of the Code. One principle, which lay at 
the foundation of our system of pleading—and the system was as ad- 
mirable for its perfection as it was venerable for its age—-was, that 
it was the legal effect of facts, and not the facts themselves, which 
were to be pleaded. The pleader did not set out all the circumstances 
by which he expected to establish his claim—all his probative facts, 
as they have, not inaptly, been termed, but only the legal conclusion 
which was properly deducible from them. For instance, a man lent 
a horse to one who refused to return himon demand. If the owner 
sought to recover him back specifically in replevin, he would plead 
merely that the borrower wrongfully detained his horse. If he sought 
to recover damages in trover, he would plead that he lost his horse 
and the borrower had found him, and appropriated him to his own 
use ; and if he sought to recover the value of the horse in assumpsit, 
he would plead that he had sold and deliveredhim. So, in an action 
against an endorser of a promissory note who had waived protest ; 
the pleader would not set out the waiver, but he would plead due 
protest, for such was the legal effect of the waiver. So, also, on 
a sale and delivery of goods—even where there was no express 
promise to pay for them—a promise was always pleaded, for that 
was the very foundation of the action, and was the legal effect of the 
fact of a sale, and the sale and delivery were pleaded merely as the 
consideration of the promise. So, too, when a man did an act by an- 
other as his agent—the act was always pleaded as the act of the prin- 
cipal himself—for such was the legal effect of what was actually 
done. 

This rule of pleading is fortunately still in force, for without it, it 
would often be difficult to form any issue as soon as the reply and 
when formed, it would often be on some quite immaterial point. But 
it is very frequently, and indeed almost generally, disregarded by the 
profession. They are misled by their familiarity with the old mode 
of pleading in equity, and by the oath which the party is required to 
make to his pleading. They forget that one quality of equity plead- 
ing has been entirely abrogated, and that it is no longer to be used 
as a means of discovery. When it was so used, it was not merely a 
mode of setting out a claim, but was a means of obtaining evidence 
of particular facts to substantiate that claim, and it necessarily dealt 
in probative facts as well as in the legal effects of them. That 
whole thing, however, is changed, and pleading, which is the state- 
ment in a logical and legal form of the facts which constitute the 
cause of action or defence, has now that alone as its object, and is 
governed by the rule which always prevailed in equity as well as in 
law, where the pleading was not used as a means of obtaining evi- 
dence, namely, that the legal effects of facts themselves should be 
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pleaded—the grand object being the creation of a certain and mate- 
rial issue upon some important part of the subject matter in dispute, 
when both parties join upon somewhat that they refer to a trial to 
make an end of the suit. The whole doctrine is happily expressed by 
Chitty. Although any fact may be the gist of a party’s case, and the 
statement of it is indispensable, it is still a most important principle 
of the law of pleading, that on alleging the fact, it is not necessary to 
state such circumstances as merely tend to prove the truth of it. The 
dry allegation of the fact, without detailing a variety of minute cir- 
cumstances which constitute the evidence of it, will suffice. The rule 
may, indeed, be difficult in its application ; but it has been rightly 
said, that it is soelementary in its kind and so well observed in prac- 
tice, as not to have become frequently the subject of illustration by 
decided cases. I. Ch. Pl., 225. The nature of the oath which, under 
the Code, the party is required to make in regard to his pleading, does 
not affect this rule ; but the oath is subordinate to it, and necessarily 
qualified by it. 

I have been thus particular on this subject, because of the many 
and growing evils which spring from the disregard of the rule that 
is becoming so prevalent. Pleadings are stuffed full of all sorts of 
immaterial averments, leading to great prolixity and expense, pro- 
ducing many issues, instead of a single one, giving rise to issues 
wholly immaterial, increasing the difficulties of trial, and often causing 
suits to be determined upon points quite foreign to the real matter in 
dispute ; and it is high time the evil practice was checked. The 
case before me is an apt illustration of the disregard of the rule and 
its consequences. If the averment that Maitland bought the goods 
for the defendant is atrue one, then it was a sale directly to the de- 
fendant, and ought to have been so averred, for such was the legal 
effect of the several facts set out in the complaint. The plaintiffs 
have, however, chosen to set out several circumstances which tend to 
establish the fact of a sale to the defendant; but they nowhere aver 
such a sale, and the very foundation of their action is wanting, unless 
we can spell out one, to save them from being defeated on their own 
showing. But this is not all. One of their probative facts, which 
they allege, is, that the goods were delivered after the contract of* 
sale to the defendant. Suppose the defendant should choose to take 
issue on that averment alone, and go down to trial on it and have 
a verdict in his favor, he would be entitled to judgment on his 
verdict, at the same time that the plaintiffs would have a good 
claim on which they ought to recover, and for which they would 
recover but for this imperfect mode of pleading. It is true that 
the court might save the plaintiffs from the utter loss of their de- 
mand, by awarding a repleader, or giving judgment non obstante ve- 
redicto, but that would not be done without subjecting him to the costs 
of the suit. In the mean time the court will have had the trouble of 
trying an entirely immaterial issue, and of granting relief from the 
consequences of it afterwards. I cannot imagine why the pleader 
has: departed from the old and well established form of a count for 
goods sold and delivered. There is nothing in the Code that pre- 
vents his using it, and | apprehend that a few such cases, especially 
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if his adversary had been cunning enough to let him go on to the 
end, would induce him to be of opinion with Lord Coke—that it is 
safer to follow good precedents, for, nihil simul inventum est et perfec- 
tum. I grant the motion in this case, though the complaint will not 
be good when the objectionable words are stricken out. It will, 
however, be better than it is now; for though it may not contain a 
cause of action, it will not contain a violation of a sound rule of 
pleading; and I am very much inclined to grant it, with costs. 
We have not been in the habit of granting costs in questions aris- 
ing out of constructions of the Code, because of the necessity the 
profession have been under of groping their way amid the obscu- 
rity of its enactments ; but I do not see but what we shall be obliged 
to alter our practice and grant costs in such cases, in order to compel 
the profession to become more familiar with the Code. I will not, 
however, begin the exception to the rule here; though after this 
notice, I shall be very apt to begin it with the next case of the 
kind that comes before me. 








N. D. Superior Court. 
(City of New-York.) 
Before the Honorable LEWIS H. SANDFORD. 
[Special Term.] 


Wituiam Hersurn and Cuartes Wits, Appellants, against Wiu1aM 
Linven and Joun Frirz, Respondents. 


DEMURRER-——LESSOR AND LESSEE—RIGHT OF ENTRY——-FORFEITURE——APPEAL 
FROM ORDER GRANTING INJUNCTION. 


Where a lease is assigned, though there be no reversionary estate in the assignor, yet, when a 
= of re-entry is reserved, the assignor may re-enter for breaches of the conditions of the 
ease. 

Forfeitures and re-entries for breach of condition are matters of strictissimi juris. Equity 
abhors and-relieves against them. 

Formerly equitable relief would not have been granted at the same time that a forfeiture was- 
demanded, and the rule is not changed by the Code. 

The Code has abolished the distinction between equitable and legal remedies; but it has not 
changed the inherent difference between legal and equitable relief. But inconsistent relief 
can no more be asked now than it could be under the old system. 

The Code has substituted for the writ of injunction the order of injunction; but the cases in 
which it may be granted remain the same as established by the Court of Chancery. 

Accordingly held, where the plaintiffs, by their prayer for relief, demanded judgment of re- 
entry upon the demised premises for breaches of the conditions of the lease, and an injunction’ 
to restrain the defendants from further violation of such conditions, that the relief being in- 
consistent the plaintiffs have no right to it, and that the plaintiffs in this case have liberty to 
pursue either remedy at their option, but not both. 


Tue case came on for argument simultaneously with an appeal from 
a judge’s order of injunction restraining the defendants from occupy- 
ing certain premises in Broadway, save as provided by the original 
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lease thereof from one Rosevelt to the Roux’s, and by them assigned 
the plaintiffs, and of a demurrer interposed to the complaint. 
The facts sufficiently appear in the opinion of the court. 


John Cochran, for the appellants, submitted the following points : 

I. The defendants being assignees of the term, (see Woodfall, 
Landlord and Tenant, 345, 6, 8,9; Id. 358; 1 Ld. Ray. 99,) and from 
the plaintiffs, who themselves are assignees of the original lessees, 
the plaintiffs cannot sustain the action. Shep. Touch. 149. 

After assignment, the privity between the landlord and assignor 
ceases. The covenant passes to the assignee. 1 Hilliard, 376. 

Conditions can only be reserved to the feoffor, donor, or lessor, 
or their heirs, and not.to strangers. Bac. Ab., condition E.; 2 
Cruise Dig. 15-17. 

II. The original lease has a covenant against assignment or un- 
derletting. The plaintiffs are, therefore, trespassers, and can have 
no equities.. 3 Vesey, 3. 

Ill. That the allegations of breaches by the defendants being in 
the disjunctive, that no violation by either appears. 5 John. Rep. 
228; 6 Hill, 431; 1 Denio, 77, 78. 

IV. The lease gives a re-entry for breach of condition. The re- 
medy is one of law and not of equity. Drewry on Inj., p. 77; 1 
Barbour Sup. Court, 217, 317. 

V. The breaches were waived by assent of plaintiffs. 5 Vesey, 
689; 1 J. Chan. Rep. 11, 12, 318; 3 Taunton, 77; 2 Cruise Dig. 61. 


J. M. Knox, for respondents, cited 6 Cow. Rep. 307-8; 1 Paige, 
414-15; 2 Comst. 394. 


By the Court.—Sanvrorp, J.—The only ground presented by the 
demurrer, which requires any serious consideration, is that no right 
of entry exists in the plaintiffs; that the lease executed by them to 
West, operated as an assignment of the original lease, pro tanto; 
and there being no reversionary interest in the plaintiffs, they cannot 
recover. 

Whatever the effect of this lease might be, as between West and 
the original lessor of the demised premises, we have no doubt that as 
between West and the plaintiffs, it is to be regarded as a sub-lease, 
and not as an assignment of the original term. The right to re-enter 
was reserved to the plaintiffs, and this suffices to enable them to en- 
ter for breaches of the conditions, although there be no reversion re- 
maining in them. (Doe, ex. dem. Freeman v. Bateman, 2 B. and Ald. 
168 ; and see Kearney v. Post, 1 Sand. R. 105, affirmed on appeal, 2 
Comst. 394.) The judgment for the plaintiffs on the demurrer must 
be affirmed with costs. 

On the appeal from the order granting the injunction, a different 
question arises. The complaint, after setting forth the violations of 
covenants and conditions for which the plaintiffs seek to recover, 
prays for a judgment of forfeiture of the term of years, that the de- 
fendants be for that cause dispossessed, and that the plaintiffs be put 
into possession of the premises. It then prays for an injunction to 
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restrain the defendants from making alterations in the buildings, and 
from using them for retailing liquors, and in other modes prohibited 
by the covenants in the lease. 

The forfeiture and re-entry prayed, are the relief heretofore grant- 
ed inthe action of ejectment brought for the recovery of demised pre- 
mises. ‘The injunction asked, is purely equitable relief, heretofore 
given in a chancery suit, and in conformity to the principles of equity. 
The ejectment brought to effect a re-entry, for breaches of the condi- 
tion in a lease, has always been regarded in the law as a hard ac- 
tion—one strictissimi juris ; and the English chancery reports abound 
in cases in which the courts of equity have been importuned to re- 
lieve tenants against the forfeitures claimed in such actions. A pro- 
ceeding like that before us, would never have been thought of under 
the system of remedies in force prior to the Code of Procedure. 
Equity abhors forfeitures, and always relieves against them, when 
possible to do so; and no man would have ventured, under that sys- 
tem, to ask her for one of her most benign remedies, while, in the 
same breath, he demanded from her a rigorous forfeiture of his oppo- 
nent’s estate, in the subject of the controversy. 

Does the Code of Procedure make any change in this respect? 
Can a plaintiff, under the Code, ask for equitable relief, and, in the 
same suit, demand a forfeiture? We are clear that the Code has not 
altered the rule. It has abolished the distinction between legal and 
equitable remedies; but it has not changed the inherent difference 
between legal and equitable relief. Under the Code, the proper re- 
lief, whether legal or equitable, will be administered in the same 
form of proceeding. In some cases, alternative relief may be prayed, 
and relief be granted, m one or the other form—in which case an ac- 
tion at law was necessary before, to attain the one form, and a bill 
in equity to reach the other. A suit for specific performance is one 
of that description. But we think inconsistent relief can be no more 
asked now than it could be under the old system. A vender can- 
not now exhibit a complaint, demanding payment of an instalment of 
purchase money in arrear, and also a forfeiture of the contract of 
sale, and restoration of the possession, even if the contract expressly 
provided for such payment and forfeiture. 

There can be no better illustration of our meaning than this very 
case. The forfeiture of the term is a relief totally inconsistent-with 
any equitable remedy. The lessor may pursue his remedy for a re- 
entry and possession; or he may proceed for an injunction and da- 
mages, leaving the tenant in possession. He has an undoubted op- 
tion to do either. He cannot do both at once. “ He that seeks equity 
must do equity” is a maxim which lies at the foundation of equity ju- 
risprudence, and it is not at all affected by any change of remedies. 

We imagine that a much broader effect has been claimed for the 
abolition of the distinction between legal and equitable remedies, than 
was ever intended by the legislature. The first section of the Code 
shows what was intended by the word “remedies.” It is limited to 
actions and special proceedings, and the declared object of the pre- 
amble to the Code is simply to abolish the distinction between legal 
and equitable-actions. There is no ground for supposing that there 
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was any design to abolish the distinction between the modes of relief 
known to the law as legal and equitable, or to substitute the one for 
the other, in any case. Those modes of relief—the judgment or the 
decree—to which a party, upon a certain state of facts, was entitled, 
were fixed by the law of the land. No inference or deduction from 
a statute—nothing short of a positive enactment by the legislature— 
could change them. The Code contains no such enactment; and we 
repeat, that we do not perceive in it any countenance for an inference 
or deduction to that effect. The chapter of the Code relative to in- 
junctions, in our judgment, does not affect the question. It substi- 
tutes an order for the writ heretofore used, and it defines the cases in 
which it may be granted—the latter being the same as were establish- 
ed in our Court of Chancery. It does not profess to create a new re- 
medy. On the contrary, it recognizes the injunction as an existing 
provisional remedy—provides the order in place of the writ, and re- 
gulates the mode of granting it. Its character, as a mode of equita- 
ble relief, is not at all altered or impaired. 

Our conclusion is, that the plaintiffs had no right to an injunction 
while they demanded a forfeiture of the lease. As the case made by 
the complaint would entitle them to an injunction, if their relief had 
been limited to that remedy, together with damages, we will permit 
the injunction to stand, on their stipulating not to take judgment for 
a forfeiture, or delivery of possession of the premises; and they may 
amend their complaint so as to ask for damages. Unless they thus 
stipulate, the order for the injunction must be reversed. 


Before DUER, MASON and CAMPBELL, Justices. 
Daviv Sevpen against Tuomas VERMILYA AND OTHERS. 


After remittitur filed in the court below, a motion will not be entertained to restore the remit- 
titur to the Court of Appeals, with a view to move the appellate court to amend upon the 
ground that court above have erred. 

Without the express assent or direction of the Court of Appeals, an inferior court has no power 
to grant an application of this kind. 

The intention of the court above is not to be determined upon affidavits. Nor does it depend 
upon the opinions declarations, or acts of its individual members. It is only by some act o 
the court as such, that the intention of the court can be manifested. ; 

The certified resolution of the court above is the only authority upon which the court below can 


proceed. 
The case of Murray v. Blatchford, (2 Wend. 221,) stated and explained. 


Tus was a motion to send back a remittitur, with a view to move 
the Court of Appeals to amend the decree. 


P. Y. Cutler and Edward Sanford, for the plaintiffs, made and ar- 
gued the following points: 

I. A somewhat diligent search among English and American au- 
thorities has not enabled the plaintiff’s counsel to find a precedent 
for such a motion as the present. In Viner’s Ab., title Error, almost 
every imaginable thing relating to the practice in Courts of Error, 
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on writs of error and appeal, and in inferior courts on remittitur, may 
be found ; but nothing is said on the subject of sending a cause back 
to a superior court, after judgment, on the ground that in the opinion 
of the inferior court, the appellate court has committed error, which 
the inferior court desires the superior to correct. And it is respect- 
fully submitted, that an inferior court cannot send back the mandate 
of the superior on the ground that the court above has through inad- 
vertence, or otherwise, pronounced an erroneous judgment. It is pre- 
sumed that this is the first instance in which an inferior court has 
been called upon to reverse a judgment pronounced by a superior 
court. 

II. The decree was settled and entered precisely as settled. The 
defendants have been heard and heard fully, not only upon the argu- 
ment of the cause, but also upon the settlement of the decree. Two 
counsel, Mr. Dana and General Sandford, were fully heard upon the 
form and substance of the decree. 

It was, indeed, a second argument of the cause, and it would lead 
to indefinite discussion and new litigation if a decree so settled could 
be again called in question. 

Ill. The decree is right upon the merits. It is in all respects a 
righteous decree. 

1. The defendants should not be permitted to retain the costs they 
deprived the plaintiff of under pretence of an order of the Court of 
Appeals, which that court never designed should have any such ope- 
ration. They got under that order $1000, or about that sum. 

2. The order dissolving the injunction was reversed, and to that 
reversal Mr. Dana, on the settlement of the decree, made no objec- 
tion. He objected to the costs only. 

Now, the restoration of costs necessarily follows the reversal, and 
was expressed in the old forms by restoring to the successful party 
on reversal “all things he hath lost thereby.” 

3. Costs of the cause were rightly given to the plaintiff. No ob- 
jection was made by Mr. Dana on the settlement to the rule of taxa- 
tion or to the counsel fees. Morris v. Timmins, 1 Beavan, 411i. 

4. The defendants should not have costs. 

It would almost be necessary to get a new fund to pay costs, if the 
defendants were to be allowed costs to mollify the effect of defeat. 

Why should a defeated party have costs? To pay him for a dili- 
gent pursuit of that which is solemnly judged to be wrong ? . 

There is no instance to be found of an allowance of costs to a de- 
fendant who has denied the right to partition, although there are nu- 
merous instances of allowances of costs to defendants who have liti- 
gated the extent of the several rights and interests of the parties, 
where they have been incorrectly stated by the plaintiff. 

In this case the defendants did not deny by their answers that the 
rights and interests of the parties were correctly set out by the plain- 
tiff, and indeed could not, as the deeds were all set forth in hec verba 
in the bill. 1 Beavan, 411; Rules of Supreme Court of 1847, No. 143, 
and Rules in Chancery, 176. 

IV. The decree having been settled in pursuance of the opinion 
and after consultation, ought not to be re-considered. 
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If the Court of Appeals should once allow it to go abroad that after 
a decision the cause may be again argued on the settlement of the de- 
cree, and then after settlement, to argue the cause a third time on a 
motion for re-settlement, it would certainly not lack for business. 

It has been suggested that the decree of the Court of Appeals is for 
final partition, whereas, according to the practice, it should have been 
an interlocutory decree’ in the first instance. This, however, is a 
mere question of practice, and as a court of equity has original juris- 
diction in cases of partition, it may make any decree, interlocutory or 
final, which the equity of the case may require, and it is not control- 
led by the statutes of partition. (Walkin v. Wilkin, 1 Johns. Ch. R. 
111; Hargrave’s Notes, 23, to Oo. Litt.; Calmady v. Calmady, 2 
Ves. J., 570; Munday v. Munday, 2 Ib. 129, note ; North v. Guinan, 
1 Beatty’s Rep. 342; Horncastle v. Charlesworth, 11 Sim. 315, 6 Bea- 
van, 213; Story’s Eq. Jurisprudence, Tit. Partition, § 646 ; Hitchcock 
v. Skinner, 1 Hoff. Ch. R. 21; Cox v. Smith, 4 Johns. Ch. R. 271.) 

But it is submitted that the decree in this case is in strict confor- 
mity to the practice in the old Court of Chancery. It merely decides 
the right to partition, leaving the extent of the interests of the respec- 
tive parties to be determined by the referee who stands in the place 


of the master. 


Mr. Dana, on behalf of the defendants, (except the trustees and the 
infants.) 

The opinion of the court was delivered by Justice Gardiner ; but 
on the settlement of the decree several questions arose which had not 
been discussed upon the argument of the cause on the hearing or at 
all; events were noticed in the opinion of the court which were 
deemed of sufficient importance to be argued before the whole court. 

A form of decree was drawn up on the part of complainant, by 
which it was adjudged that partition should be made of all the proper- 
ty,real and personal, referred to in the bill of complaint. A reference 
was ordered for the purpose of carrying into effect such partition ; 
upon which reference the complainant was to be at liberty to contest 
the rights of any of the parties defendants, claiming an interest in the 
property. Costs of the suit and counsel fees were allowed to the com- 
plainant, and were to be charged upon.the shares of the defendants ; 
also all costs which had been heretofore paid by complainant to any 
of the parties, were to be repaid with interest, and, until paid, to be a 
specific charge upon the shares of the parties respectively. 

Mr. Dana objected, 

Ist. That partition could not be made according to the practice of 
the Court of Chancery, where the rights of any of the parties claim- 
ing a joint interest in the property were contested. 2 Bar. Prac. 285, 
295; Wilkin v. Wilkin, 1 J. Chan. 111; Phelps v. Green, 3 J. Chan. 
302; Coxe vy. Smith, 4 J. Chan. 271; 3 Paige, 245; Larkin v. Mann, 
2 Paige, 27; 2 Rev. Stat. 320, § 19, 321, § 24. 

That partition should either, therefore, be denied until the adverse 
claims were settled by a suit for that purpose, or that the parties 
should be estopped from litigating the title before the referee. 

2d. Costs should be allowed to all the parties or to none. Ist. 
If this was to be deemed strictly a partition suit, then costs of all 
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the parties should be charged upon the property. 2 Bar. Prac. 313; 
Tibbits v. Tibbits, 7 Paige, 204. 2d. If not subject to the general ° 
practice in partition but to be decided upon its own circumstances, 
then no costs should be allowed. Complainant sought by his bill to 
avoid performance of his covenant ; and if upon a technical ground 
he has been able to succeed, in this is no equity calling upon the 
court to award costs, they being discretionary. 

In a case where the question raised is one that was difficult for the 
parties to settle, it has been the practice in chancery not to give costs 
against the unsuccessful party. Pattison v. Hull, 9 Con. 747. (In 
this case costs were denied to all parties.) 

A party coming into a court of equity to redeem, as a general rule, 
pays costs. Vroom v. Ditmas, 4 Paige, 527. 

3d. As to the repayment of the interlocutory costs, it is unwar- 
ranted by all precedent. A party is not entitled to costs of a trial 
or motion in which he is unsuccessful. People v. N. Y. Com. Pleas, 
13 Wend. 649. 

Neither, upon the same principle, can he be entitled to have repaid 
costs which have been paid by him upon such motions. 2 

But under this decree not only are all the costs of the interlocutory 
proceedings which are not involved in the final decision, to be repaid, 
but costs are allowed to complainant as if he had succeeded upon 


those motions. 




























C. A. Sandford, for the infants, insisted that costs should be allow- 
ed to the infant defendants, under the general practice in the Court . 
of Chancery in other cases, as well as in partition. 






P. Y. Cutler, and Edward Sandford, for complainant, insisted upon 
the decree as drawn; that this was to be deemed a suit in parti- 
tion, and that defendants are subject to costs for having set up a 
defence which they could not maintain; and cited Morris v. Tim- 
mins, 1 Beavan, 411, where in a suit for partition, an agreement of 
the parties was set up by defendant in bar of the partition, but parti- 
tion was ordered and defendant was compelled to pay costs. 

As to the other questions respecting costs, that the final decree of 
the court reversing the decree of the court below should restore to 
him all he had lost. 

The court of appeals took the matter under advisement, and finally 
directed the entry of the decree substantially as drawn, except that the 
cost and counsel fees allowed to complainant were charged upon the 
whole property, and not upon the separate shares of the defendants ; 
and that costs were allowed to the infant defendants. Partition was 
decreed, with the liberty of litigating the rights of any of the defend- 
ants before the Referee. 





















Durer, J.—In this case a decree has been made in the Court of 
Appeals, settling definitively the rights of the parties, but requiring 
in the execution of its details, that further proceedings shall be haa in 
this court, and in order that these proceedings may be had, the cause 
has been remanded to us, and the remittitur having been filed, our 
exclusive jurisdiction over the case has been restored. 
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Under these circumstances an application has been made to us on 
the part of the defendants, for an order directing the clerk to take the 
remittitur from the files of the court, and the effect of granting the 
application, it is admitted, will be, that the execution in this court of 
the decree of the appellate court will be indefinitely suspended. 
Hence our jurisdiction over the cause will cease entirely and that. 
of the Court of Appeals, in all its extent, be restored. The ob- 
ject is avowed to be to enable that court, when it shall have become 
repossessed of the cause, to reform its present decree by the correc- 
tion of certain grave errors which, greatly to the prejudice of the de- 
fendants, it is alleged, have intervened. We are asked, therefore, 
under the form of an order upon the clerk, to remand the cause to the 
court of ultimate jurisdiction, in order that it may have the power of 
reversing or modifying or amending its own former proceedings. 

We deem it unnecessary to state the special grounds upon which a 
motion so unusual has been rested, since we are satisfied that without 
the express assent of the Court of Appeals we have no power to grant 
it, nor upon the papers before us ought we to have listened to the appli- 
cation. The granting or denying of every motion which, as a court, 
we have a right to entertain, rests entirely in our own discretion. It 
is true, this discretion is not arbitrary, but judicial ; but it is equally 
so that it is absolute in its exercise and final in its results. There is 
no other tribunal that can review our decisions in these cases, nor 
even inquire into the reasons upon which they are founded; and un- 
less we revoke or modify them ourselves, whatever injustice may be 
done, the parties who suffer are without redress. We find it impossible 
to believe that we have such a discretion in relation to the question 
now before us. We cannot believe that we have an election to put an 
end to the jurisdiction that we have been enjoined to exercise, and 
to obey or disobey the lawful mandates of the superior tribunal. We 
cannot assent to a doctrine that strips the court of supreme and 
ultimate jurisdiction, of its most essential attributes and necessary 
powers ; that divests it of any authority to enforce obedience to its 
own decrees by leaving their execution to depend upon the mere dis- 
cretion, the will and pleasure of the subordinate courts to which they 
are directed. Yet it is in reality to this doctrine that our assent 
is required, if the consequences of taking the remittitur from the files 
of the court are such as have been asserted. If the power may 
be exercised now, its exercise may be repeated as often as the defen- 
dants may choosé to make a similar application, and we for any reason 
be disposed to grant it. The Court of Appeals as often as it please 
may order the remittitur to be filed, but we by ordering it to be remov- 
ed, whenever we please, may render the direction a nullity. Such is 
not our construction of the powers of the Superior Court and of our 
duties as a subordinate court. The Court of Appeals has ordered the 
remittitur to be filed in order that its decree may be executed, and it 
has, therefore, by a necessary implication, ordered that it shall re- 
main on file so long as the execution of the decree may require. The 
duty of executing the decree it has imposed upon us, and from the 
performance of this duty, by no act of our own can we be released. 
To grant the present motion would, in our judgment, be an act of po- 
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sitive disobedience to an authority that we are bound to obey, and a 
reversal, not indeed in terms but in effect, of a decree that we are 
bound to accept and enforce. 

It has been said that by suspending the decree in the present case, 
we shall violate no duty and incur no.responsibility, since we have 
- sufficient evidence that the Court of Appeals desires to re-examine 
and, if necessary, amend its own proceedings; and to enable it to do 
so it desires that the application which has been made to us shall be 
granted. But we are very clearly of opinion that there is no evi- 
dence of these facts now before us, upon which, as judges, we could 
be justified in acting. 

The question as to the wishes and intention of the Court of Ap- 
peals is not to be determined upon affidavit. It does not depend upon 
the opinions declarations or acts of its individual members. It is only 
by some act of the court, as such, that the wishes of the court can be 
manifested ; and to enable us to comply with its wishes, proper evi- 
dence of the necessary act must be furnished to us. A resolution of 
the court, entered upon its minutes, would seem to be the necessary 
act; and a copy of the resolution, certified by the clerk, would fur- 
nish to us the requisite proof. Nor, perhaps, is it necessary that there 
should be any direct communication from the Court of Appeals to this 
court. The clerk of this court has not filed the remittitur under any 
order made by us. He has acted in direct obedience to the decree of 
the Court of Appeals, and if by the true construction of that decree, 
he is bound to retain the remittitur upon file, he is still the imme- 
diate ministerial agent of that court, and in the discharge of his du- 
ties as such must be subject to its immediate orders. At any rate, an 
order from the Court of Appeals directing the clerk to take the remit- 
titur from the files and re-deliver it to the solicitor of the plaintiff, we 
doubt not would be promptly obeyed, nor, if necessary, would our 
aid be wanting to enforce obedience. 

So far as has been discovered, Murray v. Blatchford, (2 Wend. 
221), is the only case to be found in the Reports in which an applica- 
tion like the present has been granted, or made. In that case the re- 
mittitur was taken from the file by order of the chancellor, and for 
the purpose, it would seem, of enabling the Court of Errors to remo- 
del and reform its owndecree. But it does not appear from the re- 
port that the motion was resisted before the chancellor. And we 
think it is to be inferred that it was granted chiefly upon the gréund 
that the remittitur was improperly or prematurely filed. Even had 
this precedent been as direct and positive as it seems to have been 
considered, our convictions as to our own powers and duties are too 
clear to have been yielded to its authority. To require us, without any 
request from the Court of Appeals, to send back to that court its own 
decree, in order that the errors which it is alleged to involve may be 
there corrected, is to require us to hold to the highest tribunal in the 
State this extraordinary language—* You have reversed our decree, 
but the decree which you have sent to us we shall not execute, for 
we are satisfied that it has been made by you without due delibera- 
tion. We have looked into it, and must say, that upon its face its errors 
are manifest and grave; these -errors it will be your duty to correct. 


Co 
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To enable you to perform that duty we send you back your decree.” 
What reply the Court of Appeals might deem it advisable to make to 
so strange an insult upon its authority that our proceedings would im- 
ply, we know not, but that it might justly visit upon us its severest ani- 
madversions and rebuke, we do not at all doubt. So long, however, 
as we retain any respect for that high tribunal or for ourselves, by no 
act of ours shall such an animadversion be provoked or justified. 

The motion of the defendant is denied, but without costs. The case 
of Murray v. Blatchford is a sufficient precedent to jestify the appli- 
cation. 

It is proper to add, that all the judges of this court having been 
consulted, this decision is to be regarded as their unanimous judg- 
ment. 








N. D. Supreme Court. 
Before EDMONDS, EDWARDS, and MITCHELL, Justices. 
[ New-York, November, General Term, 1850.] 


Catuerine N. Forrest against Epwin Forrest. 


The writ of ne exeat is not abolished by the code, as a provisional remedy. In all essential 
particulars in its nature and effect and in the cases to which itis applicable, the ne 
exeat is unlike the arrest provided for in the Code (§ 178). It not being otherwise provided 
for in the Code, and not abolished by it in express terms, remains a provisional remedy 
which cannot with propriety be denied to suitors when asked for in a proper case. 

To authorize the issuing of a ne exeat, facts must be set out sufficiently, on which the court 
(or judge) can repose its belief. Mere fears and apprehensions of the party are insufficient. 

Where the plaintiff expressed her fears that from circumstances which had_come to her know- 
ledge, the defendant would depart this state ; that he would sell his property here and re- 
move his means from this state, and would forcibly abduct her from this state and remove 
her to Pennsylvania in order to subject her to the jurisdiction of the courts of that state, 
where it was alleged the defendant had instituted proceedings for a divorce from the plain- 
tiff, on the ground of adultery—/eld, that the mere fears expressed by the plaintiff in the 
absence of any reasons given, were insufficient to authorize the issuing of a ne exeat. 


The complaint in this suit was filed by the wife to obtain a sepa- 
aration from her husband on the ground of abandonment. 

It appeared that the defendant had separated from his wife, al- 
lowing her $1500 a year for her support. That after the separation 
he had instituted proceedings in Pennsylvania to obtain a divorce 
from her on the ground of adultery. By the laws of that state it 
was necessary that the husband should have been a resident there 
for one year, and the complaint in this suit alleged that he was not 
at the commencement of the suit in Pennsylvania, and for a year pre- 
ceding had not been a resident of that state, and that he pretended 
to be a resident there and had brought his suit there in order to de- 
prive the plaintiff, who resided in this state, of the means of properly 
defending herself against the charges made against her. 

The complaint also alleged that the defendant was the owner of a 


VOL. IX. 12 
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large property situated mostly in this state, and it expressed the fears 
of the plaintiff, from circumstances which had come to her knowledge, 
that the defendant would depart this state, that he would sell his 
property here and remove his means from this state, and would forci- 
bly abduct her from this state and remove her to Pennsylvania in 
order to subject her to the jurisdiction of the courts of that state. 

It therefore prayed an injunction, restraining the defendant from 
proceeding in his suit in Pennsylvania, on the ground that it was a 
fraud upon the plaintiff’s right to be heard in the courts of this state ; 
for a writ of supplicavit, commanding him not to molest her in her 
retreat in this state, and for a ne exeat restraining him from depart- 
ing from the state, so that he might always be amenable to the 
courts of this state for any violation of the injunction. Those several 
writs were allowed by a judge at chambers and a motion was made 
at the special term to discharge the writ of ne exeat, which was 
granted. 

The plaintiff appealed from that order. 


C. O’Conor, for Plaintiff. 
J. Van Buren, for Defendant. 





Epmonps, Presiding J.—The counsel on both sides agreed that the 
writ of ne exeat is abolished by the Code. I certainly did not so un- 
derstand the law at the time that I allowed the writ in this case, or 
I should have hesitated in directing it to issue ; for the distinction on 
which the counsel for the plaintiff now rests his claim to the writ 
did not then occur to my mind, nor was it then suggested to me. 

Until the decision in this case at the special term, it had not oc- 
curred to me that the writ had been abolished, but on the other 
hand, I have several times allowed it since the Code was enacted, 
supposing it to be one of those provisional remedies which had been 
saved to suitors by sections 244 and 468. 

I confess that.the note of the commissioners had not met my eye, 
and I have acted upon the subject in ignorance of their intention 
and without the light which I might doubtless have derived from 
‘their remarks. 

And now that my attention is called to those remarks, J canpot 
. receive the avowal of their intention in recommending the law as 
conclusive evidence of the intention of the legislature in passing it, 
nor as any thing but very imperfect evidence of its real meaning. 

It was frequently remarked by the former Court of Errors, by the 
Chancellor and the former Supreme Court, when the notes of the Re- 
visers, though happily distinguished by great learning and research, 
were quoted to them, as evidence of the meaning of the Revised 
Statutes, that they could not receive them as such, for the legislature 
might have meant one thing and the revisers another ; and that the 
meaning of the statute was to be gathered rather from its language 
and the plain import of the words used than from any speculation as 
to the thoughts or intentions of those who proposed it. 

It would doubtless tend to relieve our task of interpreting the Code 
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of much of its burden, if we could be at liberty to refer in all in- 
stances to the views of the commissioners in reporting it ; and though 
that might involve in all cases, the enquiry whether the part under 
consideration had been reported by them or interpolated by the legis- 
lature, and might sometimes require us to give a construction quite 
foreign to the plain import of the language used, yet it would mate- 
" rially lessen both the responsibility and the labor, which seem to be 
accumulating upon us. 

But I know of no principle to authorize us to adopt such a course, 
The maxim, a verbis legis, non est recedendum, is as old as the com- 
mon law itself, and nothing is better settled than the rule that the 
intention of the lawgiver is to be deduced from a view of the whole 
and every part ofa statute, taken and compared together, and that 
the true meaning of a statute is properly to be sought from the body 
of the act itself. The current of authority is in favor of reading 
statutes according to the natural and most obvious import of the lan- 
guage per Bronson, J., 20 Wend., 561, and where the words are not 
explicit, the intention of a statute is to be gathered as well from its 
context, as from the occasion and necessity of the law, from the mis- 
chief felt and the objects agd remedy in view (1 Kent's Com., 462). 
Such I understand to be the sound maxims of interpretation estab- 
lished by the experience and ratified by the approbation of ages, and 
I have neither the power nor the inclination to wander from them in 
pursuit of the presumed intention of the propounders of the statute. 

Any other rule would substitute the discretion of the judge for the 
fixed rule of law ; would cast every man’s rights afloat upon an un- 
explored sea, and would annihilate that certainty which in law is 
the mother of repose. 

The admission made at the bar, to which I have alluded, and the 
decision of the Superior Court to which we were referred, both are 

sed upon the idea that the writ of ne exeat has merely the office of 

the capias ad respondendum at law, and issues only for the purpose 
of arresting the defendant. 
_ This is a mistaken view of the office and purposes of the writ. 
Like the writ of supplicavit it is one of the peculiar remedies con- 
nected with the exclusive jurisdiction of equity, and it may as well 
be said that the writ of supplicavit, which is in the nature of the 
process at common law to find sureties of the peace and is resorted 
to by the wife against her husband, is abolished because both at law 
and in equity, the wife has another adequate remedy. It is true it is 
seldom used, but it is equally true that it has: not therefore ceased to 
exist as a provisional remedy (Codd vs. Codd, 2 J. R., 141; 2 Story 
Eq. J., § 1466). 

The writ of ne exeat, was originally used for political purposes 
and was founded on the idea, that because every man was bound to 
defend the king and his realm the’ king might, as part of the preroga- 
tive of the crown, command any man that he should not go beyond 
seas or out of the realm (Fitz. Nat. Brev., 85;2 Co. Ins., 54; Com. 
Dig. Chancery, 4 B). In the reign of Elizabeth it was applied to 
civil purposes in aid of the administration of justice (2 Story Eq. J., 

§ 1467). Inthis country it is used, not so much as a prerogaiive 
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writ, as a writ of right, and in general will not be granted unless in 
cases of equitable debts or claims, for the reason that on legal claims 
there is an adequate remedy at law (Beames Ne Ex., 30; Seymour 
vs. Hazard, 1 J. C. R., 1). 

Such is the general rule, to which there are two exceptions; and 
one of them is the case of alimony decreed to a wife, which will be . 
enforced by this writ, against the husband, if he is about to quit the 
realm (Shaftoe vs. Shaftoe, 7 Ves.,71 ; Dawson vs. Dawson, Id., 173 ; 
2 Atk., 210.) 

And the question arises whether the writ, in this, one of the ex- 
cepted cases, is the case of an arrest prohibited by section 178 of the 
Code, or is one of those provisional remedies which is saved to suit- 
ors, from the process of abolition, by sections 244 and 468. 

If we look upon the writ merely as a means of enforcing an equi- 
table debt, we may well conclude that it is superseded by the arrest 
provided for in the Code; but if we look upon it as a prerogative 
writ to compel a man to remain at home until he has performed his 
duty to the realm or as a writ in aid of the exclusive jurisdiction of 
equity, restraining one who designs to avoid the justice and equity 
of the court by going beyond seas (Wyaft’s Practical Register, 289), 
we may well doubt whether it is or ought to be abolished. And we 
may well imagine that there were members of the legislature learned 
enough to know its full scope and office, and wise enough to wish to 
retain it, in cases where its abolition could be of no practicable ben- 
efit and its continuance of no possible injury. 

The writ has been applied to foreigners temporarily in this state, 
upon the principle that by going beyond the state they might avoid 
the jurisdiction of our courts, and deprive parties resorting to our 
courts of their right to a remedy in them (Woodward vs. Shatzell, 
2 J.C. R., 412; Mitchell vs. Bunch, 2 Paige, 606.) 

It has been applied to cases where the party has real and personal 
property out of the state, which our courts can compel him to assign 
for the benefit of creditors suing here. 

To an accountant of the crown about to leave the realm without 
having rendered his accounts (Attorney General vs. Mucklow, 1 
Price Rep., 289), and to cases where it clearly appeared that the 
plaintiff was entitled to a decree for a specific performance (Bochin 
vs. Wood, Turn. §- Russ., 332.) These, as well as the action of ac- 
count, are cases in which the writ has other offices than merely the 
enforcement of the payment of an equitable debt; and they are cases 
in which the prosecuting party must be often without remedy unless 
the writ can be resorted to. : 

A suit for alimony is like to them. In Denton vs. Denton (1 J. C. 
R., 364), upon a petition setting forth that the wife had filed her bill 
for a divorce, that the defendant had abandoned her and treated her 
with cruelty ; that she had no means of support, and that the de- 
fendant was a man of large fortune and threatened to leave the 
United States, and praying for a ne exeat and a writ of supplicavit 
’ to restrain the defendant from molesting her retreat, Chancellor Kent 
said that the allowance of a ne exeat, where the husband threatens 
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to leave the state, is essential to justice and has been granted in like 
cases, and he allowed the writ. 

Is all this done away with by the Code, and these salutary offices 
of this writ abolished by it ? 

None of these cases are founded upon the narrow idea, so much 
dwelt upon, that the suit has as its sole office the requiring of equita- 
ble bail for equitable debts, but upon the broader principle that it is 
necessary to the due exercise of this court’s peculiar and exclusive 
jurisdiction and to prevent a failure of justice. 

Are we compelled to declare that this principle is blotted out of 
our system of jurisprudence? Surely not; certainly we cannot be 
required to deny to parties this long accustomed and efficient remedy 
unless the language of the statute is too plain to be mistaken. 

In Mitchel vs. Bunch, supra, the chancellor said that if the court 
had jurisdiction of the cause, and the defendant intended to leave the 
state, so that the decree against him would be ineffectual, the com- 
plainant had a right to the writ; and if this be true of equitable 
debts, it must be equally true of all the other cases in which the writ 
could ordinarily issue. 

The Code has no where in express terms abolished the writ of ne 
exeat ; such abolition is inferrible only from the enactment in section 
178, that no person shall be arrested in a civil action except as pre- 
scribed in the act, and it becomes important to inquire whether the 
arrest here spoken of, is one of the same nature and effect with the 
operation of the writ of ne exeat,so as actually to supersede it, or 
whether it is not one of those provisional remedies existing at the 
enactment of the Code not otherwise provided for therein (§ 244). 

One marked difference between an arrest under the Code and a ne 
exeat is this, that the writ never issued where the person of the de- 
fendant could not be touched under the decree either on execution or 
attachment (Gleason vs. Bisby, 1 Clarke, 551; Johnson vs. Glenden- 
ing, 5 Gill § John., 463). The arrest in an action at law has not 
now and never has had any such limitation. 

Another difference is in the nature of the arrest under the Code. 
By § 187, the defendant is to give bail that he will at all times ren- 
der himself amenable to the process of the court during the pendency 
of the action, and to such as may be issued to enforce the judgment 
therein. Upon a ne exeat, the bail is merely that he will not go, or 
attempt to go, into parts without the state without leave of the court. 

In the one case, the sheriff is commanded to arrest the defendant, 
and keep him in custody until discharged by law (Code, §185). In 
the other case he is merely commanded to cause the defendant to 
come before him and give security not to depart the state. 

In one case the surety may discharge themselves by surrendering 
their principal. In the other they can never be discharged, except 
by order of the court. 

Again, it is not necessary, though it is usual, that the ne exeat 
should be by writ; it may be by order enforced by attachment for 
contempt. Such is the practice in the English Court of Exchequer, 
where an order is in the first instance granted that the party within 
a limited time give security that he will not depart the kingdom, and 
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in default, that an attachment issue (Attorney General vs. Mucklow, 
1 Price, 289.) 

I see nothing in the Code to prevent such a practice, and in case it 
should be adopted instead of issuing the writ in the first instance, 
section 178 would clearly warrant an arrest on the attachment as for 
a contempt. . 

In an arrest under the Code, the bail can be proceeded against for 
a default only by action (§ 190), but on a ne exeat, in case of a 
breach of the bond, the court may order the securities to pay the. 
money into court (Musgrave vs. Medex, 1 Mer., 49). 

In all essential particulars then, the ne exeat is unlike the arrest 
provided for inthe Code. In its nature and effect, and in the cases 
to which it is applicable it is unlike, and it seems to me that constru- 
‘ing this statute by the old and well established rules of interpreta- 
tion, it is impossible to say that the ne exeat is otherwise provided 
for in the Code, and therefore abolished by it. 

The relief sought in this case, of the ne exeat, and the supplicavit, 
was only that which the Court of Chancery has ,long been in the 
habit of granting as appurtenant to its peculiar and exclusive juris- 
diction (2 Story Eq. J., § 1464), and was precisely that which was 
sought for and obtained from Chancellor Kent in Denton vs. Denton 
(i J. C. R., 364), and cannot with propriety be denied to suitors when 
asked for in a proper case. 

Having thus arrived at the conclusion that the writ of ne exeat is 
not abolished as a provisional remedy, it only remains for me to in- 
quire whether a proper case was presented to justify its allowance. 

It has ever been the practice of the Court of Chancery to deny it, 
where the applicant for it had otherwise an adequate remedy at law, 
as for instance in cases of concurrent jurisdiction where the defend- 
ant might be arrested in a suit at law, and it will be clearly proper 
still to adhere to that rule to refuse the writ where otherwise the 
defendant may be arrested under the Code, and to allow it only in 
those cases, where, without it, there may be a failure of justice, and 
suitors be deprived of their legitimate right to resort to our courts 
for the redress of wrongs and the prevention of injuries. 

So too it has not been usual, at least in the English courts, to grant 
the writ in suits for alimony until a decree for alimony has passed ; 
and I confess, that if it had not been for the case of Denton vs. Den- 
ton, and the action of Chancellor Kent, therein, I should for this rea- 
son have hesitated, and perhaps altogether have refused the writ ; 
but I did not feel myself at liberty to depart from, or disregard a rule 
laid down by that eminent judge, cited with approbation by Judge 
Story (2 Eq. J., § 1472, n. 1), and acquiesced in and practiced upon 
in this state for a period of 35 years. 

In determining the question whether this is a proper case in which 
the writ ought to be allowed, we are necessarily confined entirely to 
the case as stated on the part of the plaintiff, the defendant having,. 
with much propriety, confined himself within the limits necessary to 
raise the question of law involved in his motion. 

Viewed in that aspect, this case is like that of Denton vs. Denton 
in every essential particular save one. In that case the defendant 








95 






THE NEW-YORK LEGAL OBSERVER. 
U.S. Supreme Court.—Whitlock v, Roth. 














had not only put his wife away from him but had abandoned her 
without home or support, and denied her all support. In this case 
the defendant has made ample provision for his wife and caused it 
to be punctually paid toher. No threat of his to withdraw that 
support has been set up. No avowal of an intention on his part to 
discontinue it has been alleged, but all rests on the fears of the plain- 
tiff ; on her suspicions that he may doso. That he intends to leave 
the state is sufficiently avowed because he already asserts that his 
residence is in another state. But there is no reason given for ap- 
prehending that he will not return to it from time to time, and be 
finally within the jurisdiction of this court when its judgment shall 
be pronounced, and none for believing that he will attempt to re- 
move his large property beyond the jurisdiction of the court, and 
there is, as I have said, nothing but the fears of the plaintiff that he 
may do otherwise. 

This is not sufficient to warrant the granting of so high a pro- 
visional remedy. Facts must. be set out on which the court can re- 
pose its belief, and those upon which the plaintiff relies and to which 
she points as the foundation of her belief, are not enough to work in 
our minds the same belief which obtains in hers. 

For this reason, I think the writ of ne exeat was improvidently 
issued, and the order of the special term discharging it ought to be 


affirmed. 






















Before EDMONDS, EDWARD and MITCHELL, Justices. 






October Term, 1850. 







Wauirttock against Rots. 






In an affidavit for the arrest of a defendant, for fraudulently obtaining goods, &c., the facts 
which may be within the knowledge of the plaintiff, such as the existence of the debt and 
the manner in which it was contracted, &c., must be stated positively. And where any 
of the facts necessarily rest upon information derived from others, such as the facts of the 
false representations and fraud on the part of the defendant, they may be so stated; but the 
sources and nature of the information should be particularly set out, and good reasons given 


why a positive statement cannot be procured. 
The allegation of “‘ information and belief” merely, in reference to such facts, is not enough. 








This was an appeal from an order made at special term discharg- 

ing the defendant from arrest. The charge was that the defendant 

. had fraudulently contracted the debt in question in this, that he had 
falsely represented himself as a partner in the house of Churchill & 

Co., of Kalamazoo, Michigan. The allegations of indebtedness and 

of the representations were positively made in the affidavit on which 

the order for arrest was made, but there was no allegation of the 
falsity of the representations except in these words—* This deponent 

is informed and believes and expects to prove that said Roth was not, 

at the time of contracting for such goods, a member of any such firm 

as = C. Churchill & Co., or authorized by them to purchase such 
goods.” 
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The motion to discharge the order of arrest, was made on affida- 
vits on the part of the defendant in which, among other things, he 
swore positively that he was a member of that firm, and it was op- 
posed by affidavits on the part of the plaintiff, setting forth that he 
had sued Churchill & Co., in Michigan, in which suit Churchill put 
in a sworn plea, of ere as plaintiff was “ informed and believed,” ° 
a copy was annexed, and in which Churchill makes oath that “he 
was never a partner with or of said Roth.” 

In the special term, the order of arrest was discharged on the 
ground that the falsity of the representations was stated on informa- 


tion and belief. 
G. Bowman and C. O’Conor, for Plaintiff. 
Tracy, for Defendant. 


By the Court, Epmonps, J.—It would not do to lay it down as 
a general rule that an order of arrest could never be granted on in- 
formation and belief, or without a positive averment of facts, by per- 
sons conversant of them. That would be to forbid an arrest ina 
large class of cases, where it would be manifestly proper ; such, for 
instance, as those where a purchaser from the country makes repre- 
sentations in the city, the truth or falsity of which can be ascertained 
only in the country, in the vicinity of the purchaser’s residence. 
Such a rule in that case, especially where the contract of sale is re- 
scinded because of fraudulent representations, would require for a 
provisional remedy as much evidence as would be necessary for a 
final recovery. 

But, on the other hand, those considerations would not justify the 
ordering an arrest upon the general allegation contained in this case 
that the plaintiff has been informed and believes that the representa- 
tion was false. The nature and quality, and perhaps the sources of 
the information obtained must be set forth, so that the court may be 
able to ascertain whether the party is right in entertaining the belief 
to which he deposes. By the Code, the officer applied to for the 
order to arrest must determine upon the propriety of granting it. 
There must be something for his mind to act upon. He must enter- 
tain a belief that the charge made istrue. Such an affidavit as that 
used in this case would answer none of these requisites, but woild 
substitute the belief of the party for that of the judge. 

Ifin this case, the plaintiff had stated that he had made inquiries 
in Michigan and had there been informed by Churchill and others, 
who would be likely to know, that there was no such firm as 
Churchill & Co., or that defendant had never been a member of it ; 
or if he had stated that he had ascertained, stating the source of his 
information, that Churchill had made oath in court there, that there 
was no such firm, there would have been something for the judge’s 
mind to act upon ; some means for that officer’s determining whether 
the plaintiff was right in believing the representation false ; there 
would have been some means afforded the defendant of testing the 
accuracy of the plaintiff’s affidavit ; some mode provided of ensuring 
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accuracy by the fear of a conviction for perjury. But upon this affi- 
davit there is not only nothing for the judge’s mind to act upon and 
ascertain whether the plaintiff’s belief was well founded, but no 
means for the defendant’s proving the incorrectness of the affidavit, 
however false it might be, and no mode of punishing such falsehood. 
‘To allow such a practice would be in fact, substituting the opinion 
of the party for that of the judge and removing all control and su- 
pervision by the judges, which the law has provided over the power 
of arresting defendants. 

So far as the facts may be within the knowledge of the plaintiff, 
such as the existence of the debt and the manner in which it was 
contracted, they must be stated positively ; but so far as they neces-. 
sarily rest on information derived from others, they may be so stated, 
when the sources and nature of the information are particularly set 
out and good reason is given, why a positive statement of them can- 
not be procured. 

The original affidavit therefore on which the order of arrest was 
obtained in this case, was defective and did not warrant the defen- 
dant’s arrest. The other affidavits used on this motion do not sup- 
ply the defect. The only material additional allegation contained 
in them is in reference to Churchill’s affidavit in the courts of Michi- 
gan. That affidavit is not so verified that it can be referred to as 
such on this motion, and it is presented simply as a paper which the 
plaintiff is informed and believes is a copy of one filed in Michigan. 
There is no statement of the sources of that information, no means 
of the defendant’s ascertaining whether such information had actually 
been received by the plaintiff nor for the courts determining whether 
he was right in believing it. It is, in fact, liable to the same objec- 
tion that exists against the original affidavit, and both are defective 
isasmuch as they substitute the belief of the party for that of the 
judge. 

' The order of the special term must be affirmed with costs. 


Before WILLARD, Justice. 
Essex Special Term, July, 1850. 


Brown, Russexu and Russex1, agt. Spear and Butwer. 


Where an answer merely denies the facts set up in the complaint, and contains no statement 
of new matter, constituting a defence, the plaintiff is not bound to reply thereto. 

The defendant cannot in such case move for judgment for want of a reply ; but his remedy 
is to notice the cause for trial: 


This is a motion made by the defendants for judgment against the 
plaintiffs, upon the defendants’ answer, for want of a reply. 

The action was brought under the Code to recover a lot of land in 
Legges patent and was commenced in February, 1849. On the 26th 
May, 1849, the answer was served. The plaintiffs have never re- 
plied to the answer. On the contrary they amended their complaint 

VOL. IX. 13 ‘ 
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by striking out the names of David Russell and James Brown. (See 
opinion in Russel agt. Spear and Butler, ante page, 142.) 
The defendants insist that they are entitled to judgment for want 


of a reply. 
Butter, for the Motion. 


J. Tansey, Contra. 


Wiuarp, Justice.—By section 154 of the Code, it is provided that 
if the answer contain a statement of new matter, constituting a de- 
fence, and the plaintiff fails to reply or demur thereto, within the 
time prescribed by law, the defendant may move, on a notice of not 
less than ten days, for such judgment as he is entitled to upon such 
statement, and if the case require it, a writ of inquiry of damages 
may be issued. All the papers needed for such motion are the sum- 
mons, complaint and answer, and the notice of motion. The motion 
clearly relates only to a case, where the answer relies on new mat- 
ter, which constitutes a defence. That is not this case. - The defen- 
dants interposed an answer denying the whole case of the plaintiffs. 
In short, the answer amounted only to the old general issue. The 
additional matter stated, constitutes no defence, and required no re- 

ly. It may all be true, and the defendants be mere squatters. 

The defendants have mistaken their remedy; they should have 
noticed the cause for trial. 

The motion must be denied with seven dollars costs. 


[Onondaga Special Term, January, 1851.]} 
Before D. PRATT, Justice. 
Dennis McCartuy against Huen Hancock and Witti1am Hancock. 


RECEIVER—APPOINTMENT OF—DENIAL, &c. 
Tue facts appear in the opinion of the Court. 
Johnson and Sessions, for the plaintiff. 
Groves and Wood, for the defendants, cited 1 Barbours Ch. Pr. 


661 ; Jenkins v. Hinmann, 5 ; Paige, 309; 2 Story’s Eq. Juris, § 836 ; 
12 Ves. 41. 


Pratt, J.—The complaint in this cause prays that a receiver of 
the property of Hugh Hancock, one of defendants, may be appointed, 
and that the assignment of Hugh to William, his son, be declared 
fraudulent and void against creditors. 

This claim is made on a simple allegation of indebtedness on a 
note and book account. 
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The facts stated show no ground for the relief prayed for. Until 
judgment and execution, the plaintiff is in no condition to test the 
assignment, or to reach the choses in action of the said Hugh, even 
if no assignment had been made. This has been so often decided, 
and is so familiar a principle, that a citation of authorities would be 
a waste of time. Indeed, it is a statutory regulation. 

A motion to appoint a receiver when the case shows that the party 
is not entitled to one, cannot be sustained. 

But the plaintiff’s counsel insists that he is entitled to a receiver, 
on the ground that the deed of assignment is for the benefit of the 
creditors, and they have a right to insist that the trustee should be 
responsible. 

ut the difficulty is, that the suit, as disclosed by the complaint, is 
not brought to enable the creditors to come in under the assignment 
to realize the benefit of it, but is brought in hostility to it, and for 
the purpose of repudiating it. It is scarcely allowable to take these 
two incompatible positions at the same time. 

But the only ground upon which a receiver could be appointed 
under the latter position, is, that the assignee is an unsafe and unfit 
person for the trust, and upon this point affidavits preponderate 
strongly in favor of his being qualified. Besides, the preferred credi- 
tors would be entitled to be heard upon this point. 

The motion must, therefore, be denied, with costs. 








Supreme Court of the United States. 
December Term, 1850. 
IN ERROR TO THE COURT OF APPEALS FOR KENTUCKY. 


Jacos Srraver, James Gorman, and Jonn Armstrone, Plaintiffs in Er- 
ror, vs. CurisTorpHeR GRAHAM. 


1. A slave, by permission of his master, going for a temporary purpose, into a State whose 
laws prohibit slavery, and afterwards returned to the State in which he was held to service, 
does not become free by means of such temporary sojourn in a free State. His status de- 
pends upon the law of the State to which he returns and in which he was originally held to 
service. 

2. The question depending upon the law of the State of Kentucky, and the Court of Appeals 
of that State, having decided against the claim of freedom, the Supreme Court of the 
United States has no jusediction over the question. 

3. The ordinance of 1787, for the government of the North Western Territory, is not in force 
within the State of Ohio, although that State was carved out of shat Territezy, ° 

4. The six articles in the ordinance of 1787, said to be perpetual a®a “ cofupagt,” are not 
made a part of the new Federal Constitution,—and are not par§mdhnt, toeit, amd cannot 
confer juirisdiction upon the Supreme Court of the United States 7 the ewhblejididta! au- 
thority of the Courts of the United States being derived from tif Constjtyfion itéelf, and the 
laws made under it. © OO. Here 8 

5. The several States of this Union stand upon an equal footing under the constitution, and 
those carved out of the North Western Territory are not placed in an inferior condition, as 
compared with the other States, so as to subject their domestic institutions and municipal 
regulations tothe ceustant supervision and-control of the Supreme Court of the United 
‘States. 
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Chief Justice Tanny delivered the opinion of the Court : 

This case is brought here by writ of error directed to the Court of 
Appeals of the State of Kentucky. 

The facts of the case, so far as they are material to the decision of 
of the Court, are briefly as follows : : 

The defendant in error is a citizen of the State of Kentucky, and 
three negro men whom he claimed and held as his slaves, were re- 
ceived on board the steamboat Pike, at Louisville, without his know- 
ledge or consent, and transported to Cincinnati, and from that place 
escaped to Canada, and were finally lost to him. 

The proceedings before us were instituted under a statute of Ken- 
tucky, in the Louisville chancery court against the plaintiff in error, 
to recover the value of the slaves which had thus escaped; and, in 
default of the payment by them, to charge the boat itself with the 
damages sustained. Strader and Gormon were the owners of the 
boat, and Armstrong the master. 

The plaintiffs in error, among other defences, insisted that the ne- 
groes claimed as slaves were free; averring that some time before 
they were taken on board the steamboat, they had been sent, by the 
permission of the defendant in error, to the State of Ohio to perform 
service as slaves; and that, in consequence thereof, they had ac- 
quired their freedom, and were free when received on board the boat. 

It appears by the evidence that these men were musicians, and 
had gone to Ohio on one or more occasions to perform at public en- 
tertainments.; that they had been taken there for this purpose with 
the permission of defendant in error, by a man by the name of Wil- 
liams, under whose care and direction he had for a time placed them; 
that they had always returned to Kentucky as soon as this brief 
service was over; and for the two years preceding their escape, they 
had not left the State of Kentucky, and had remained there in the 
service of the defendant in error as their lawful owner. 

The Louisville chancery court finally decided that the negroes in 
question were his slaves; and that he was entitled to recover $3,000 
for hisdamages. And if that sum was not paid by a certain day 
specified in the decree, it directed that the steamboat should be sold 
for the purpose of raising it, together with the costs of suit. This 
decree was afterwards affirmed in the court of appeals of Kentucky, 
and the case is brought here by writ of error upon that judgment. 

Much of the argument on the part of the plaintiffs in error ‘has 
been offered for the purpose of showing that the judgment of the 
State court was erroneous in deciding that these negroes were slaves. 
And it is insisted that their previous employment in Ohio had made 
them free when they returned to Kentucky. 

But this question is not before us. Every State has an undoubted 
right. to determine tke status or domestic and social condition of the 
persons domiciled within its territory, except in so far as the powers 
of the States in this tespect are restrained, or duties and obligations 
imposed upon them by the Constitution of the United States. There 
is nothing in the Constitution of the United States that can in any 
degree control the law of Kentucky upon this subject. And the con- 
dition of the negroes, therefore, as to freedom or slavery, after their 
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return, depended altogether upon the laws of that State, and could 
not be influenced by the laws of Ohio. It was exclusively in the 
power of Kentucky to determine for itself whether their employment 
in another State should or should not make them free on their re- 
turn. The court of appeals have determined that by the laws of the 
State they continued to be slaves. And their judgment upon this 
point is, upon this writ of error, conclusive upon this court, and we 
have no jurisdiction over it. 

But it seems to be supposed in the argument that the law of Ohio, 
upon this subject, has some peculiar force, by virtue of the ordinance 
of 1787, for the government of the north-western territory—Ohio be- 
ing one of the States carved out of it. 

One of the articles of this ordinance provides that “there shall be 
neither slavery nor involuntary servitude in the said territory, other- 
wise than in punishment for crimes whereof the party shall have 
been duly convicted ; but that any person escaping into the same, 
from whom labor or service is lawfully claimed in any one of the 
original States, such fugitive may be lawfully reclaimed, and con- 
veyed to the person claiming his or her Jabor or service as aforesaid.” 
And this article is one of the six which the ordinance declares shall 
be a compact between the original States and the people and States 
in the said territory, and forever remain unalterable, unless by com- 
mon consent. 

The argument assumes that the six articles which that ordinance 
declares to be perpetual, are still in force in the States since formed 
within the territory, and admitted into the Union. 

If this proposition could be maintained, it would not alter the 
question. For the regulations of Congress under the old confedera- 
tion or the present. constitution, for the government of a particular 
territory, could have no force beyond its limits. It certainly could not 
' restrict the power of the States within their respective territories ; 
nor in any manner interfere with their laws and institutions; nor 
give this court any control over them. The ordinance in question, if 
still in force, could have no more operation than the laws of Ohio in 
the State of Kentucky, and could not influence the decision upon the 
rights of the master or the slave in that State; nor give this court 


jurisdiction upon the subject. 
But has it been settled by judicial decision in this court that this 


ordinance is not in force. 

The case of Permoli vs. First Municipality, 3 How. 589, depended 
upon the same principles with the case before us. It is true that the 
question in that case arose in Louisiana. But the act of Congress 
of April 7, 1798, chap. 28, (4 Stat. at Large, 549,) extended the ordi- 
nance of J781 to the then Territory ef Mississippi, with the excep- 
tion of the anti-slavery clause, and declared that the people of that 
Territory should be entitled to and cnjoy all the rights, privileges 
and advantages granted to the people of the territory northwest of 
the Ohio. And by the act of March 2, 1805, chap. 13, (2 Stat. at 
Large, 322,) it was enacted that the inhabitants of the then Territory 
of New Orleans should be entitled to and enjoy all the rights, privi- 
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leges and advantages secured by the ordinance of 1787, and at that 
time enjoyed by the people of the Mississippi territory. 

In the case above mentioned, Permoli claimed the protection of 
the clause in one of the six articles which provides for the freedom 
of religion, alleging that it had been violated by the First Munici- 
pality. And he brought the question before this court upon the 
ground that it had jurisdiction under the ordinance. But the court 
held that the ordinance ceased to be in force when Louisiana became 
a State, and dismissed the case for want of jurisdiction. This opinion 
is indeed confined to the territory in which the case arose. But it is 
evident that the ordinance cannot be in force in the States formed in 
the northwestern territory—and at the same time not in force in the 
States formed in the southwestern territory, to which it was extended 
by the present government. For the ordinances and pledges of the 
Congress of the old confederation cannot be more enduring and obli- 
gatory than those of the new government; nor can there be any 
reason for giving a different interpretation to the same words used 
in similar instruments, because the one is by the old confederation, 
and the other by the present government. And when it is decided 
that this ordinance is not in force in Louisiana, it follows that it 
cannot be in force in Ohio. 

But the whole question upon the ordinance of 1787, and the acts 
of Congress extending it to other territory afterwards acquired, was 
carefully considered in Pollard vs. Hagan, 3 How, 212. The subject 


is fully examined in the opinion pronounced in that case, with which 
we concur ; and it is sufficient now to refer to the reasoning and prin- 
ciples by which that judgment is maintained, without entering again 
upon a full examination of the question. 

Indeed, it is impossible to look at the six articles which are sup- 
posed in the argument to be still in force, without seeing at once 
that many of the provisions contained in them are inconsistent with 


the present constitution. And, if they could be regarded as.yet in 
operation in the States formed within the limits of the north-western 
territory, it would place them in an inferior condition as compared 
with the other States, and subject their domestic institutions and 
municipal regulations to the constant supervision and control of this 
court. The constitution was, in the language of the ordinance, 
“adopted by common consent,” and the people of the Territories 
must necessarily be regarded as parties to it, and bound by it, and~ 
entitled to its benefits, as well as the people of the then existing 
States. It became the supreme law throughout the United States. 
And so far as any obligations of good faith had been previously in- 
curred by the ordinance, they were faithfully carried into execution 
by the power and authority of the new government. 

In fact when the constitution was adopted, the settlement of that 
vast territory was hardly begun; and the people who filled it and 
formed the great and populous States that now cover it, became in- 
habitants of the territory after the constitution was adopted ; and mi- 
grated upon the faith that its protection and benefits would be ex- 
tended to them, and that they would in due time, according to its 
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provisions and spirit, be admitted into the Union upon an equal foot- 
ing with the old States. For the new government secured to them 
all the public rights of navigation and commerce which the ordi- 
nance did or could provide for ; and, moreover, extended to them, 
when they should become States, much greater power over their mu- 
nicipal regulations and domestic concerns than the confederation 
had agreed to concede. The six articles, said to be perpetual as a 
compact, are not made a part of the new constitution. They cer- 
tainly are not superior and paramount to the constitution, and cannot 
confer power and jurisdiction upon this court. The whole judicial 
authority of the courts of the United States is derived from the con- 
stitution itself, and the laws made under it. 

It is undoubtedly true, that most of the material provisions and 
principles of these six articles—not inconsistent with the constitu- 
tion of the United States, have been the established law within this 
territory ever since the ordinance was passed; and hence the ordi- 
nance itself is sometimes spoken of as still in force. But these pro- 
visions owed their legal validity and force, after the constitution was 
adopted, and while the territorial government continued, to the act of 
Congress of August 7, 1789, which adopted and continued the ordinance 
of 1787, and carried its provisions into execution with some modifica- 
tions which were necessary to adapt its form of government to the new 
constitution. And inthe States since formed in the territory, these 
provisions, so far as they have been preserved, owe their validity 
and authority to the constitution of the United States, and the con- 
stitution and laws of the respective States, and not to the authorit 
of the ordinance of the old confederation. As we have already said, 
it ceased to be in force upon adoption of the constitution, and can- 
not now be the source of jurisdiction of any description in this court. 

In every view of the subject, therefore, this court has no jurisdic- 
tion of the case, and the writ of error must on that ground be dis- 
missed.—Am. Law Jour. 
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It would be invidious, perhaps, to specify, but we may truly say this volume 
contains many opinions highly creditable to the ability and research of the bench 
of the Supreme Court. We are free to confess an agreeable disappointment in 
the value of these volumes of reports. While it must be admitted that many of the 
opinions bear the mark of haste, and are too ill-considered to carry much weight 
with those who differ from their conclusions ; it cannot be denied that there are 
to be found in their pages bold and manful resistance to illogical and illegal 
dicta, forming current as law, and luminous exposition of, and lucid deductions 
from old established prineiples, well calculated to inspire respect and confidence 
towards this new popular tribunal. The case of the People ez rel Post & 
others vs. the Mayor &c. of Brooklyn, p. 209, is a masterly exposure of what 
has long been acquiesced in as legalised robbery ; and momentous though the doc- 
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trine there declared be in its results, we trust it will be maintained in the Court 

of Appeals, the appointed doctrine placed upon some better foundation than the 

logic of the highwayman. There are other cases containing striking illustrations 

of established rules of law, and we might allude to the cases classified in the 

index under the head of “ Jurisdiction,” of an instance of this. The typogra- 

phical execution of the work is admirable and contrasts advantageously with the © 
indifferent handiwork of Comstock’s Reports. The reports in fine are wholly 

got up with that discriminating taste for which the editor has long enjoyed a 

well-earned reputation. 








PUNCH ON SPECIAL PLEADING. 
Cuarrer I.—(Continued.) 


The action of trespass on the case lies where a party seeks damages for a 
wrong to which trespass wili not apply—where, in fact, a man has not been as- 
saulted or hurt in his person, but where he has been hurt in that tender part— 
his pocket. Of this action there are two species, called assumpsit by which the 
law—at no time very unassuming—assumes that a person legally liable to doa 
thing, has promised to do it, however unpromising such a person may be; and 
trover, which seeks to recover damages for property which it is supposed the de- 
fendant found and converted, so that an action might perhaps be brought in 
this form to recover from Popery those who have been found and converted to 
the use or rather lost and converted to the abuses of the Romish Church. 

Having gone slightly into the different forms of actions ; having just tapped 
the reader on the shoulder with a writ in each case, which by the way should 
be personally served on him at home, though the bailiff runs the risk of getting 
sometimes served out, we shall proceed to trial, perhaps, of the readers patience 
in a subsequent chapter. 


Cuarter. II. 
Of the Declaration. 


The writ being now served, it is next to be returned, and this is sometimes 
done by giving it back at once to the bailiff, or throwing it in his face. Such 
quick returns as these would bring such very small profit to a plaintiff that they 
are not allowable, and the writ can only be returned by the sheriff bringing it 
back, on a certain day, unto the Superior Court. He then gives a short account, 
in writing, of the manner in which the writ has been executed; but, if the 
plaintiff has been pumped upon—as we find reported in SHowrr—or pelted 
with oysters, as in Suetiey’s case, or kicked down stairs, as he was in Foor 
against the Sheriff, it does not seem that the particulars need be set forth. 

If the defendant does not appear within eight days after the writ has come 
“ greeting,” as if it would say, “my service to you,” the plaintiff may, in most 
cases, appear for him; and this shows how true it is that appearances are often 
deceitful and treacherous; for when a plaintiff appears for a defendant, it is only 
to have an opportunity of appearing against him at the next step. 


(To be continued.) 








